Theright to education as a fundamental right in democracy

Abstract

To know whether the right to knowledge is achietr@dugh constitutional law on education and hoeai be found to
be enshrined both in the domestic law of the Statesin European Union law. The theme is of gremievance to fundamental
rights in the today’s political agenda. The purpofthis analysis is to demonstrate that the rélemversities is crucial, and that
the EU actively promotes education. These are tyeswo promote development.

In the Portuguese national dimension, the righgdocation is presented in the Constitution. Inrimaéonal European
law is also enshrined. In any case there is aigesiimension in this right that involves the intention of States.

Through a methodology with literature revision aftional legal texts and EU law it is possible talgre the progress
achieved historically towards the integration objexs in the Member States' recommendation to neagkeation systems more
adequate and inclusive.
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1. Introduction

Whereas the right to knowledge takes place thrdabghconstitutional right to education, it is possito
find him enshrined both in terms of the domestig [ States in terms of European Union (EU) lawe Theme
chosen today is of greater relevance as fundameigtats are increasingly on the political agendae Taim of
demonstrating that the role of Universities is @l@s the main players in the Bologna Processclaenh at
European level in 1990, which is promoted by the tBkdugh education, research and innovation. Tlaeeehe
ways to promote development on the basis of growthployment and social cohesion. Europe's uniyersit
education systems can give afundamental contributip address important issues related to growth thisl
economic vector comes even enshrined in the framewfdhe global strategy Europe 2020 programme.

In the Portuguese national dimension, the righgdocation is presented in addition to a freedonayiitle
43, and also as a cultural right, inserted in tbenemic, social and cultural rights of the Consiitu of the
Portuguese Republic of 1976, in article 73. In pean international law, although absent from thé & the 1950
European Convention on Human Rights, the right dacation appears in an addcional protocol of thmesa
document and has been enshrined in the Charteundadmental Rights of the European Union since @02
version and now in version of 2007 in its artick. 1n any case there is a positive dimension is thiv that
involves, necessarily, the intervention by the MemiState for implementation of the same. This right
constitutional in the national dimension becaustiralamental right that is enshrined in the Constituas a
manifestation of the original constituent powergorating status; and constitutional in the Europparspective in
the sense of founder, structural, element of thestraction of the chosen integration model. Edwcatiand
especially university education, can condition pleeformance of economic vectors by observing the¢stment in
education, while public spending, started agaigrtaw in 2016, after consecutive years of contractiny about two-
thirds of Member states.

Given the assumptions and objectives outlined abawel given the embryonic nature of this study,
designed a methodology that focuses on reviewefitbrature on the various topics discussed, pidthicular focus
on the issue of education and Constitutional laedixtively, it will thus be possible to infer thentribution of the
Portuguese Constitutional text to the realizatibeducation. The state of the art, theoretical academic, will be
assisted and consolidated through systematic anthoeh@ogically selected normative and jurisprudanti
interpretation of national legal texts and Europ&amon law. Significant progress has been madéénhistory of
the EU's integration objectives, it is underlineday by the need for Member States to make theicatbn systems
more adequate and inclusive, in particular as degytire integration of refugees and migrants.



2. The question of theright to education

The right to education is enshrined in fundameniggits, from the passage to the constitutionalestghe
State (Silva & Alves, 2016), and also in human tsglas a fundamental element in the functioninglerhocratic
bases. Moreover, education today represents aroetorand development value (Comissdo Europeia, 20162),
with knowledge at the heart of the European Uni@fferts to achieve smart, sustainable and incugjxowth
(Comissao Europeia, 2011, p. 2).

The constitutional objectives of education are caegt with a democratic and social rule of lawfdom
citizens who are free, civically active, supporteved responsible (Canotilho & Moreira, 2007). Likssy modern
and effective higher education systems will befthendation of an open, confident and sustainabtéesn and of a
creative, innovative, entrepreneurial and knowledgeed economy. The joint efforts of the MemberteSta
authorities, higher education institutions, stakkdars and the European Union will be crucial to élshievement of
Europe's most successful objectives (Comissao Eiapp011, p. 18).

Even more, education plays a fundamental role énl¢arning and exercise of human rights (Consetho d
Europa, 2010), never definitively guaranteed, hud permanent and urgent construction. In thisexdnuniversities
are key players for the future of Europe (Parlamebtropeu, 2016, p. 4) and for the successful itiansto a
knowledge-based economy and society. However,dhisial sector of the economy and society stilldseto be
restructured and modernized, a prerequisite foogairto win the global competition in education,eash and
innovation (Comissao Europeia, 2006, p. 13).

3. Theright to education in the Portuguese Constitution

In the Portuguese constitutional law, with the efidhe absolute State in 1820 (Silva & Alves, 2Q1)
constitutions enshrine the right to education &sndamental right: the Constitution of 1822, inices 237 to 239;
Constitutional Charter of 1826, in article 145, gzmaphs 30 and 32; Constitution of 1838, in a8 and 29;
1911 Constitution of 1911, in article 3, paragraffisand 11; and Constitution of 1933, in articlés ahd 43
(Miranda, 1992).

Today, in the actual Constitution of the PortuguBspublic (CRP) of ¥ april 1976 (you can read it at
http://www.dre.pt), the right to education is cantdated as a freedom, contemplated in article 4&gahat "1.
Freedom to learn and to teach is guaranteed. 2. Sthee cannot program the education according 0 an
philosophical, aesthetic, political guidelines,attigical or religious. 3. Public education will nloé confessional.
(...)". But, since it is the particular expressioncofture it is also a cultural right inserted ire ticonomic, social and
cultural rights, in chapter IIl of title 1l of pad, articles 73 to 77. On a positive side, as dgpisocial right of
warranty, it involves, necessarily, the interventlny the State or States to enforce it as a riglaicoess to school,
the right to obtain education, which represent®laigation for the State to create and maintairosth (Canotilho
& Moreira, 2007, p. 625), but not only, being paésialso to find in him a negative slope of freedfmeitdo, 2014,

p. 4).

It should be noted that this right to educationaasssentially personal right is addressed tomal$ and
foreigners (under article 15 of the CRP), whiclpést of the European Union's current concerns, @ashall see
further on.

4. Theright to education in the European Union

In the texts of international law, although abdeon the initial text of the European Conventiontdéaman
Rights or European Convention for the Protectiofoman Rights and Fundamental Freedoms signed rimeRm
4 November 1950 in the framework of the Europe @dsnmain task of protection of human rights, ks tight to
education only appears in an additional protocahtbsame document, article 2. The Convention edtito force



on 3 September 1953 and Portugal ratified it by lce65 / 78 of October 13 in the Diario da Reptibh.° 236, |
Series, pp. 2119 to 2145 (texts on the portuguetsgniet address of the Directorate-General forickigRolicy,
Office for International http://www.gddc.pt/diregdhumanos/textos-internacionais-dh/tidhregionais/eoatados-
04-11-950-ets-5.html).

Already in the previous Universal Declaration of rhlen Rights of 1948, resulted in article 26. On
December 10, 1948, the United Nations General Abseapproved in Paris, with 48 countries, Resolutk17A
(1) with the text of 30 articles. Nowadays signeg more than 180 countries, Portugal acceded arember 14,
1955 and published it in the Diario da Republica, Series A, n.° 57/78 of March 9 (text at
http://direitoshumanos.gddc.pt/3_1/IIPAG3_1_3.Html

In the European Union, education as a policy appieearticle 165 of the Treaty on the Functionifighe
European Union (Porto & Anastacio, 2012, p. 699he Tright to education today arises in the Chartier o
Fundamental Rights of the European Union since28@9 version and now in version of 2007 in itscetil4. It
was at the European Council in Nice, France, froto ¥ December 2000 that the text of the Europeaart€r of
Fundamental Rights was solemnly proclaimed withmihg legally binding. It was published in 2000/648)1 in
the Official Journal of the European CommunitieSEQ) C 364, 18.12.2000, pp. 1 to 22. With the eimty force
of the Treaty of Lisbon, the ECFR is containedhe attached Declaration. Last publication 2016/2/@D, Official
Journal of the European Union (OJEU) C 202 of 02086 (at http://eur-lex.europa.eu/collection/eu-
law/treaties.html).

Without a definition of what the legal text meansdalucation, as happens on Portuguese fundamamntal |
is sure that inclusiveness is a fundamental coniceitis theme, (Silveira & Canotilho, 2013, p. 1Séttentive to
globalization, incentives to free movement as fafatonstruction of the internal market and moreerg concerns
with the need for Member States to make their efilutal systems more suitable, in particular as mégahe
integration of refugees and migrants. This is thestjon of accessibility, appropriate, therefore nigrant and
displaced populations, refugees and ethnic mirgsrigSilveira & Canotilho, 2013, p. 198). Here isocatelevant the
linguistic question. It is worth mentioning thakthappreciation of this aspect works as a featwatitientifies the
European Union universe of international organisetiand can be found in the treaties, in the tekisecondary
legislation, in community case law and the doctriae can be seen by the instruments used and meéerén this
study. And the EU's own motto (at http://europaabalit-eu/basic-information/symbols/motto/index_tooh —
“United in diversity” — expresses these ideals @i, 2008, p. 101). Even the European Union's gawgdped out
in 1995 by the European Union, to put citizens tastar three foreign languages, it wasn't all agdealthough
certainly there are big differences in reality fraountry to country (Comissao Europeia, 1995, j). A8d there are
also present here an idea of citizenship in resfmcfundamental rights that should not be confuégiliveira,
Canotilho & Froufe, 2016, p. 26), and that todayyiew of the aspects mentioned, goes beyond redtmtizenship
and right of European citizenship, since the mtbik not limited to economic indicators and eactman being
circulating creates bonds and that human mobifitplies the exercise of fundamental rights wherér ttight to
education is inscribed.

The theme of respect for the right to educatioofithe greatest relevance on the political agendd, as
recently as 25 October 2016, the European Parlibregnested the European Commission to preserapogal, by
September 2017, on the development of a Pact afrUfur democracy, the rule of law and fundameritgits (at
http://www.europarl.europa.eu/pdfs/news/expertfinéss/20161020IPR47863/20161020IPR47863_pt.pdf). t Bu
still, in the context of secondary legislation,tthg legislative or guiding documents resultingnfrthe more general
objectives guiding written in treaties, the concevith education is present. Today, the main obyjecfor the
education results of the strategy Europe 2020ttpt/fec.europa.eu/europe2020/targets/eu-targdesiirpt.htm), as
part of wider EU strategy for growth and jobs. Framlobal European perspective, reflected in gtiahte national
targets (at http://ec.europa.eu/europe2020/pdfiisé2016/early leavers_education_training_ 201605 fmlfguide
employment-led investment as benchmarks for asgegsogress made (Comisséo Europeia, 2010, ppt, 210.
And where they fall, then general initiatives thlow, for example, to guide the teaching of allrivieer States to a
level of high standard (Comisséo Europeia, 2016a).



5. Theroleof universitiesand theright to education

Education, and especially university education, candition the performance of economic vectors by

observing that investment in education, as publjpeaditure, began to grow again in 2016, after eontve years

of contraction (Comissdo Europeia, 2016b, p. 3%)alout two-thirds of Member states. And the EuampEnion
trusts that the education and training systemfi@fMember States make good results, as they havaddrgone
significant reforms and peer reviews over the yaauis are effective in providing young people thidskhey need

to Develop their lives as citizens and developrtipeofessional careers, with significant progressmproving
education in general (Comisséo Europeia, 20162). 3.herein lies the role of universities in ensurimgl aealizing
the right to education. A European objective fdr Member States is to endeavcur to improve the iuaf
education. Even countries with good results shawtisleep in the shade of their laurels. Ensuriigi-guality
education is a never-ending task: it requires @nsittention, improvement and adaptations.

The University is a sublime creation of the mediesgrit and many universities created in the médages
remain to the present day. Throughout antiquityceas to culture had been exclusive to a small nurobe
privileged. The Church, to proclaim the equalifyah men before God, allowed, in ecclesiasticddais since the
beginning of the middle ages, the free educatioallofvho wished to devote himself to ecclesiastiaieer. In the
high middle ages, the study of Arts and lettersimmed pretty determined to serve the Church, tHroaidetter
preparation for the exercise of ecclesiastical fioms and as social sense. The community that tbdieval
University serves is the Christian community (Cr@2008, p. 64). The elementary and secondary edurcaias
spread everywhere where there was a cathedralpastesy or a simple parish church. Higher educatiozady was
focused on half a dozen places, throughout EurGpez( 2008, pp. 63 e 56).

In the early centuries of the Christian era theegenhigher schools which continued their actior, the:
University only emerged in the 12th century and wwed began by designating the "community” of mastnd
pupils who gathered for the transmission of knog&edSerrdo, 1983, p. 11). Still, the first is theiveérsity of
Bologna, founded in Italy in 1088 with the law sohoThen the University of Paris in 1150. In 118Aat of
Montpellier. The University of Salamanca emergedl®18. The first universities were formed spontarsgg
through a characteristic process of growth and aratization of a school or existing local schoolsex
consuetudineAt other times, the process of formation of nemivarsities resulteéx secessioneonstituting a
break-up of another already existing universityhés still appeaex-privilege arise as a result of the decision of a
sovereign but lack papal confirmation.

Today, as yesterday, the University is an evol@igrconcept that, from a first cycle with a moreg the
book" teaching but a second and third cycles inclvheaching must be fundamentally from the reseanciolves
the education of people. However, education, botbhildhood (Comissdo Europeia, 2016a, jp. 4) anthigersity
education, should always prepare for life in depalent, contributing to the economic aspect, whiah only
achieve with a good performance (Comisséo Eurogékgb, p. 3).

In the present days, we find in the aspect of igjiet to education regarding the freedom to leamhteiach a
relationship the creation of private schools anopevatives (as Universidade Portucalense Infantdddrique it is,
at www.upt.pt) There is no single model of excelleraed Europe needs a great diversity of higher edat
institutions (Comissdo Europeia, 2011, p. 3), @sgaized by the EU itself (Comissdo Europeia, 2Q0&). But
efforts are continuing towards modernize univegsitigainst global concerns (Comisséo Europeia,, 20&). The
aim is not to standardize educational systems ¢RAnastacio, 2012, p. 700), but rather to articelmobility and
the recognition of the degrees awarded.

Being academic freedom part of that right (Canoti& Moreira, 2007, p. 625}, it is in this contexiat
difference can be achieved when, in deliveringgthigjects included in the curriculum of the respecgducational
establishment, the free presentation of ideas bytélcher highlights fundamental freedoms and egipéms the



Values of equality. As acknowledged by the Europ€ammission, the role of teachers is crucial inithr@vation
dimension (Comissdo Europeia, 2016b, p. 62) andemake difference. This point continues to require
improvements and adaptations to converge with eynpdmt concerns and economic development (Comisséo
Europeia, 20164, p. 7).

We must emphasise the need to direct more effomsake more inclusive education systems in thesotirr
global context. Education is a powerful force fotegration of population with migration backgrouand the EU
attaches great importance to this item (Comiss&opsia, 2016b, p. 20) taking into account the iaseein the
number of refugees and migrants who arrive.

6. Conclusion

Significant progress has already been achievedridatly towards the EU's integration objectived,bu
nevertheless, the need for Member States to maedatucation systems more adequate and inclugsaréicularly
with regard to the integration of refugees and emi¢s, is now underlined.

Remains the recommendation of fithess educatiortesys permanent realities brought about by
globalization. The consecration in fundamentaldgixtternal, international and European naturessemtial but only
subsidiary as a stone path plotting on initial iempéntation by each State in its legislative andileggry and
translation, in detail, for each actor involvedjsathe case of educators.
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