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Greetings 
We would like to express our thanks to the entire congress organization and congratulate them on choosing the "Ancient, Most Noble, Ever Loyal and Undefeated" city of Oporto (as it has been called maybe since the 14th century).
Also a word of thanks to all colleagues here and in the other rooms for participating and making this event another academic success of the ICA.

Title:
Our starting point was about Gender Equality , as the theme of the congress, 
and to get to know the Recent Reactions From the CJEU because our area of ​​research is the European Union law, choosing 
in the Context of the Right to Asylum , because we are studying it in detail,
and focusing on a recent solved case – Afghan women’s Case law and the new Taliban Regime
Our starting point was broader, in a search for these recent answers from que CJEU, the case here explained had not yet been resolved when we presented the abstract for this congress, we only had the Opinion of Advocate General Richard de la Tour of 9th November 2023 and another decision of June 2024. 
Meanwhile, this process has been completed and we can talk more about this process, even though by reference to few others, because it is an important decision in this matter, as we will try to demonstrate.

Focus:
The European Union's common asylum policy integrates the Area of Freedom, Security and Justice, which constitutes an EU objective and a shared competence between the Union and the Member States.
The European Union’s Common Asylum Policy aims ensuring an uniform protection framework across Member States. It is grounded in the principle of non-refoulement and shaped by European values and fundamental rights.
With the CJEU ensuring consistent interpretation of legal concepts such as “acts of persecution” or “membership of a particular social group” as it is here the point.
Central to this discussion is whether gender-based discrimination can, per se, justify asylum. 

The problem:       
The European Union’s (EU) construction of an increasingly closer Union among the peoples of Europe integrates the principle of equality and non-discrimination, which is based on unconditional respect for human dignity. To this extent, the fight against social exclusion and all forms of discrimination and equality between men and women constitute one of its objectives. Furthermore, any democratic society must be based on values, so Article 2 of the Treaty of the European Union (TEU) lists them as the axiological basis of the EU. This is, therefore, a founding principle mentioned in the preamble of the TEU, which is inspired by “Europe’s cultural, religious and humanist heritage”, embodying one of its values. Our paper begins with a dogmatic description of the principle of equality. It is important to convey that formal and substantial equality are different concepts, and that the principle includes an equalizing dimension (prohibition of discretion and discrimination) and a differentiating dimension (obligation to differentiate).
And how the Court of Justice of the European Union (CJEU) deals with issues in this domain? 
We chose to present representative rulings, which make the connection between gender equality and refugee protection in particulary this one of Afghan women.  
After a very brief approach of the principle of equality and non-discrimination, that we leave for the written text to be published,
We have for legal basis in these matters:
International documents:
The Common European Asylum System (CEAS) is based on international documents: the 1951 Geneva Convention relating to the Status of Refugees and the 1967 New York Protocol, which constitute the “cornerstone” of the international protection regime. It is worth highlighting that although the Universal Declaration of Human Rights (UDHR) itself had already proclaimed the right to seek and benefit from asylum, the 1951 convention did not oblige States to grant asylum, even though it had enshrined the obligation not to return applicants. 
The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), adopted in 1979 and 
The Council of Europe Convention on preventing and combating violence against women and domestic violence (Istanbul Convention) of 2011 (Council Decision (EU) 2023/1076, 2023)

Legal EU basis for the European Union's responses to international protection:
We are looking at European Union law, both the treaties 
· Treaty on European Union (2.º / 3.º)
· Treaty on the Functioning of the European Union (8.º / 78.º / 157.º)
· Charter of Fundamental Rights of the European Union (18.º / 19.º / 20.º / 21.º / 23.º)
and the secondary law, as, in this matter, mainly directives (for now):
Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and status of third country nationals or stateless persons as refugees or as persons who otherwise need international protection and the content of the protection granted (2004). Official Journal of the European Union L 304, pp. 12–23 Available at: http://data.europa.eu/eli/dir/2004/83/oj  
Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 (The Qualification Directive) on standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the content of the protection granted (recast) (2011). Official Journal of the European Union L 337, pp. 9-26. Available at: https://eur-lex.europa.eu/eli/dir/2011/95/oj  [footnoteRef:1] [1:  REGULAMENTO (UE) 2024/1347 DO PARLAMENTO EUROPEU E DO CONSELHO de 14 de maio de 2024 que estabelece normas relativas às condições a preencher pelos nacionais de países terceiros ou por apátridas para poderem beneficiar de proteção internacional, a um estatuto uniforme para refugiados ou para pessoas elegíveis para proteção subsidiária e ao conteúdo da proteção concedida, que altera a Diretiva 2003/109/CE do Conselho e que revoga a Diretiva 2011/95/UE do Parlamento Europeu e do Conselho https://eur-lex.europa.eu/legal-content/PT/TXT/PDF/?uri=OJ:L_202401347 O presente regulamento é aplicável a partir de 1 de julho de 2026.] 

Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 (The Asylum Procedures Directive) on common procedures for granting and withdrawing international protection (recast) (2013). Official Journal of the European Union L 180, pp. 60–95. Available at: http://data.europa.eu/eli/dir/2013/32/oj  

Court of Justice of the European Union recent cases of 2024:
We make an inquiry into the way in which the Court of Justice of the European Union (CJEU) deals with issues in this domain. We chose to present two very representative rulings, which make the connection between gender equality and refugee protection.
The first concerns (June) an asylum request from two Iraqi teenagers who lived in the Netherlands for five years while their protection requests were analyzed, having acquired European values ​​that transformed them into “westernized young women” (proc. C-646/21). 
The second (more recente, October) one presents the refusal of two Afghan women to return to their country so as not to be subjected to discriminatory and inhumane measures that would deprive them of protection against acts of gender-based violence and acts of domestic violence (case C‑608/22). With Koan Lenaerts[footnoteRef:2], president of the CJEU, as president of the seccion. A request for a preliminary ruling under Article 267 TFEU from the Verwaltungsgerichtshof (Supreme Administrative Court, Austria), [2:  https://pt.wikipedia.org/wiki/Koen_Lenaerts ] 

About Afghan women CJEU, Joined Cases C-608/22 and C-609/22, AH and FN versus Bundesamt für Fremdenwesen und Asyl 4 October 2024 (ECLI:EU:C:2024:828)
Despite one case decided by a section (few judges envolved) of the CJEU, it proves to be of the utmost importance, following another decided by the Grand Chamber.
About Iranian women CJEU, Judgment of the Court (Grand Chamber), C-646/21, K and L versus Staatssecretaris van Justitie en Veiligheid (Women identifying with the value of gender equality) 11 June 2024 (ECLI:EU:C:2024:487)
And we have already a new one to study ahead with the clarification of concept of ‘membership of a particular social group’ , also with Koan Lenaerts as president. Also a request for a preliminary ruling under Article 267 TFEU from the Verwaltungsgerichtshof (Supreme Administrative Court, Austria),
CJEU, Judgment of the Court (Third Chamber), C-217/23, Bundesamt für Fremdenwesen und Asyl v A N (Laghman) 27 March 2025 (ECLI:EU:C:2025:218)
Acórdão do Tribunal de Justiça (Terceira Secção) de 27 de março de 2025, processo C-217/23, Bundesamt für Fremdenwesen und Asyl contra A N (Laghman) (ECLI:EU:C:2025:218)   https://curia.europa.eu/juris/document/document.jsf?text=&docid=297240&pageIndex=0&doclang=PT&mode=req&dir=&occ=first&part=1&cid=19043860    

The question, as we say in the full text, about the Veil of Misfortune: Serious and Systematic Discrimination of Women in Afghanistan
Why the CJEU? Because a right was denied, the case went to the national justice, adoubt about the EU law occured
I now pass the floor to my co-author FP,
The questions for which we undertook this work were:
1) to clarify what the CJEU understands as an “act of persecution”, under the terms of Article 9.º, n.º 1 of the Directive, when the request for asylum is presented by a woman who, if returned, runs the risk of suffering a “summary of discriminatory measures” restricting her fundamental rights, knowing that such measures have been adopted by the Taliban in Afghanistan since 2021. 
4 - Article 1(A)(2) of the Convention relating to the Status of Refugees, which was signed in Geneva on 28 July 1951, ‘for the purposes of the present Convention, the term “refugee” shall apply to any person who … owing to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country; …’

3  - The assessment of an application for international protection is to be carried out on an individual basis and includes taking into account:

(a)  all relevant facts as they relate to the country of origin at the time of taking a decision on the application, including laws and regulations of the country of origin and the manner in which they are applied;

(b) the relevant statements and documentation presented by the applicant including information on whether the applicant has been or may be subject to persecution or serious harm;

(c) the individual position and personal circumstances of the applicant, including factors such as background, gender and age, so as to assess whether, on the basis of the applicant’s personal circumstances, the acts to which the applicant has been or could be exposed would amount to persecution or serious harm;

16 - ‘Acts of persecution’, which provides:
an act must:
(a)      be sufficiently serious by its nature or repetition as to constitute a severe violation of basic human rights, in particular the rights from which derogation cannot be made under
OR
(b) be an accumulation of various measures, including violations of human rights which is sufficiently severe as to affect an individual in a similar manner as mentioned in point (a).
So,
Is the accumulation of measures taken, supported or tolerated in a State by a de facto government actor and consisting, in particular, of the fact that women

–        are denied participation in political office and political decision-making processes,

–        are provided with no legal means to be able to obtain protection from gender-based and domestic violence,

–        are generally at risk of forced marriages; even though they have been prohibited by the de facto government actor, women are not afforded effective protection against forced marriages and such marriages are sometimes performed with the participation of de facto government actors in the knowledge that it is a forced marriage,

–        are not allowed to engage in gainful employment or are allowed to do so only to a limited extent, mainly at home,

–        have difficulties in accessing health facilities,

–        are fully or largely denied access to education (for example by allowing girls only a primary school education),

–        are not allowed to be or move about in public without being accompanied by a man (who must be of a certain family relationship) or, at most, are permitted to do so only a certain distance from home,

–        must completely cover their bodies and veil their faces in public,

–        may not take part in any sports,

SO, undermine full respect for human dignity as enshrined in Article 1 of the Charter, which Directive 2011/95 seeks to ensure,

as meaning that an accumulation of discriminatory measures in respect of women, by their cumulative effect, undermine human dignity as guaranteed by Article 1 of the Charter of Fundamental Rights of the European Union.

In those circumstances, regarding applications for international protection lodged by women who are Afghan nationals, the competent national authorities are entitled to consider that it is currently unnecessary to establish, in the individual assessment of the situation of an application for international protection, that there is a risk that she will actually and specifically be subject to acts of persecution if she returns to her country of origin, where the factors relating to her individual status, such as her nationality or gender, are established.
2) to determine whether in the individual analysis of the asylum request, the national authority, after carefully assessing the situation, can conclude that there is a “founded fear of persecution” solely due to the applicant's gender, without considering other individual elements that prove persecution. 
In other words, to determine whether there can be an automatic granting solely based on their gender and their Afghan nationality, in which case there will be a presumption of recognition of refugee status for these women.

Conclusions
The CJEU, in this most recent ruling, held that the discriminatory and restrictive measures imposed on women by the Taliban regime in Afghanistan—such as exclusion from the workforce, limitations on mobility and education, and the lack of protection against gender-based violence—constitute "acts of persecution". The Court found that these cumulative restrictions violate human dignity and justify granting refugee status to Afghan women without requiring detailed individual assessment. The decision also reaffirms that Afghan women represent a "specific social group" eligible for international protection, aligning with the Geneva Convention, CEDAW, and the Istanbul Convention, which mandate protection against gender discrimination and violence. By adopting this interpretation, the CJEU enhances the protection of women’s human rights, recognizing the severity of gender-based persecution under oppressive regimes and promoting a more inclusive and context-sensitive right to asylum for women facing institutionalized violence.
· The CJEU, in this recent case (C-608/22 and C-609/22), established that there is a presumption of recognition of the status to be benefited by women, ONLY due to their gender, secondary to the individual assessment provided for in the Qualification Directive.
· Once again, exercising judicial activism that has always been essential for the evolution of European integration, the Court transformed the Directive into an instrument for the protection of human rights.
In accordance with the motto “Justice close to the citizen”, the Court continues its constant efforts to explain the concepts of European Union law.

Brief references
Barata, M. S., & Alves, D. R. (2023). Democracia e Estado de Direito na União Europeia: O papel do TJUE. In S. S. Monteiro, C. M. Cebola, & F. S. Veiga (Coords), [Atas de conferência] Direitos Humanos, Cidadania Global e Desenvolvimento Sustentável, Leiria, 7 dezembro 2022. Iberojur, pp. 410-420.
Martins, A. (2010). A igualdade e a não discriminação dos nacionais de países terceiros legalmente residentes na União Europeia – da origem na integração económica ao fundamento na dignidade do ser humano. Coimbra: Almedina.
Pacheco, F. (2023), Os Passageiros da Esperança: algumas considerações sobre o estatuto de refugiado e outras respostas para os indivíduos que buscam asilo, E.REI, (11), pp. 7-9. 
Pacheco, F. (2024), Ecos do Princípio da Igualdade na União Europeia: enquadramento teórico e utilização jurisprudencial em especial no caso de direito de asilo, Revista Jurídica Portucalense, (36), 544–571. 
PACHECO, F., & BALTAZAR, I. (2023). Proteger e acolher: breves considerações sobre as formas de protecção internacional na União Europeia - uma perspectiva interdisciplinar. Revista Jurídica Portucalense, 93–121.




Authors CV:

FÁTIMA PACHECO        https://orcid.org/0000-0002-1527-5854
PhD in Law (Legal-Political Sciences) from Faculty of Law of Portuguese Catholic University; Adjunct Professor at ISCAP (Polytechnic of Porto); Member of JusGov (University of Minho), Human Rights group, CEI and CEOS (ISCAP). Author of books and scientific articles. Thesis advisor. Reviewer of scientific journals. ORCID ID: 0000-0002-1527-5854 
+
DORA RESENDE ALVES   http://orcid.org/0000-0003-4720-1400 Ciência Vitae - http://www.cienciavitae.pt//CA1A-FE14-5CC1  
Associate Professor at Department of Law Universidade Portucalense (UPT). PhD from University of Vigo (Spain) and Master in Law from University of Coimbra. Author of books and scientific articles. Thesis advisor. Reviewer of scientific journals. Researcher at the Portucalense Legal Institute (IJP). Deputy editor of Portucalense Law Journal. ORCID – 0000-0003-4720-1400   
  

2

image1.png
Do CONFERENCIA
INTERNACIONAL SOBRE
ESTUDOS DE.GENERO

INSTITUTO SUPERIOR DE CONTABILIDADE E ADMINISTRAGAO DO PORTO (ISCAP)
a'10 E|11 DE ABRIL DE 2025,

89 EDICAO





image2.png
|[ISCAP





1         THE INTERNATIONAL CONFERENCE ON GENDER RESEARCH ( ICGR )   8TH INTERNATIONAL CONFERENCE ON GENDER  RESEARCH   10 - 11 APRIL 2025   ISCAP,   PORTO, PORTUGAL   https://www.academic - conferences.org/conferences/icgr/       https://www.ceos.iscap.ipp.pt/event - details/8th - edition - of - icgr - international - conference - on - gender - studies?lang=pt         Fátima Pacheco,   PhD                                     fatima_pacheco@live.com.pt     Dora Resende Alves ,  PhD                                 dra@upt.pt     AF FILIA TION :       ISCAP (Politécnico do Porto), investigadora do JUSGOV (Universidade do Minho), do CEOS.PP,  CEI - ISCAP.     Instituto Jurídico  Portucalense, Universidade Portucalense Infante D. Henrique, Porto, Portugal     THEME :   III.  G é nero, Política e Direito     Keywords :   gender equality; discrimination; Court of Justice of the European Union;  refugees; westernized young women    

