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ABSTRACT

This article reconstructs the principal moment®ddter Henrich’'s work on Immanuel Kant's
theoretical philosophy. Henrich seeks to clarifgl @again the fundaments of Kant's theory of
knowledge — from which his followers, accordinghim, have distanced themselves — based on
the analysis of the “transcendental deduction efdditegories”. Firstly, Henrich investigates the
proof structure of deduction, comparing the firatlahe second edition aEritique of Pure
Reason.Secondly, he investigates, in the Kantian argumdhg, relationship between the
identity principle of self-consciousness and olégt Finally, extending the comparison to
Critique of Practical ReasqgrHenrich elucidates the program and methodologgieduction,
showing that the idea of a legitimating fact, bared from the juridical notion of a deduction,
becomes the fundamental element. We analyse tHaepme raised by the conception of a
philosophical argument based on fundamental “facts”

Key-words: Immanuel Kant, Dieter Henrich, transcendental dédn, self- consciousness,
objectivity, fact.

Introduction

In 2004, Dieter Henrich publishedGrundlegung aus dem Ich. Untersuchungen zur
Vorgeschichte des Idealismu3he publication, in the year of the 2Danniversary of Kant's
death, of this monumental work (1740 pages) orbdggnning of German idealism, stressed the
Author, was a mere coincidence. This fact was, timhess, an occasion for Henrich to explain
his reasons for undertaking this study. Kant hasifitated so many questions that he inspired a
philosophical production with an incomparable coemjily in the following generations.
However, his idealist followers, according to Hehti even if they intended to amplify the
consequences of his thought, radically transforitedundamental principles — a process the
culmination which is Hegel's philosophy. Henrichsalyses of Kant has historical and
systematic grounds: it aims to recuperate the fatioals of Kant's thought, which were for his
first followers obscure, and which have not yetrbeefficiently clarified to this day. A true
“reception” of Kant is yet to occur.

With regard to Kant's theoretical philosophy, Hehis project focuses on the transcendental
deduction of the categories, the dense argumentatiowhich revealén nucethe foundations of
Kant's knowledge theory. In an article from 198attladdresses the methodology of Kantian
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argument, Henrich analyses the relationship betvigetrand legitimation, which for Kant were
not absolutely separate domafnAs with Critique of Practical Reasohthe transcendental
deduction ofCritique of Pure Reasdrrefers to a fact. Deduction is not defined as airclof
syllogisms, but as a juridical argument, its “pfoodnsists in a reference to a legitimating fact.
Indeed, Henrich elucidates, while we currently ¢déduction” a mere chain of syllogisms (in
this sense, we tend to interpret Kant’s deductionjhe 18 century, “deduction” was the name
of a legal argumentative practice in which the fftovas based on a “fact”. It is according
with this legal model that Kant elaborated transiestal deductions both i@ritique of Pure
ReasorandCritique of Practical Reason.

This article reconstructs Henrich’s analysis of Katranscendental deduction based on three of
his texts, which include the results of almost tlemades of his inquiries: “Die Beweisstruktur
von Kants Transzendentaler Deduktion” (1973)entitit und Objektivita(1976)° “Kant's
Notion of Deduction and the Methodological Backgrdwf the First Critique” (1989)In the
first, Henrich investigates the proof structurededuction, comparing the first and second
editions ofCritique of Pure ReasorHere, deduction is still considered a chain dibgysms. In

the second contribution, Henrich investigates, antéan argument, the relationship between the
identity of self-consciousness and objectivity. dfiy, the third text, extending the comparison
to the Critique of Practical Reasqrelucidates the program and methodology in dedugti
showing how the “fact” issue becomes a central ijueg¢and, at the same time, rectifying the
interpretation of deduction as a chain of syllogigm

I. The structure of the transcendental deduction of th categories

In his article on the “proof” structure of transdental deduction (1978)Henrich analyses the
logical relationship between the partial stepshef deduction of the categories. Comparing the
proof structure in the first and second editiortha first Critique, he shows why the argument
was fully developed only in the latter.

The task of deduction is to show that the categosfeunderstanding awee priori valid for all
objects of experience, while, at the same timeititign the theoretical use of the categories to
empirical objects. In the second edition of Criggiant's conclusion seems to be outlined in
two completely different moments. The conclusiorSection 20 does not seem to differ from
the result in Section 26. In Section 20, Kant codek that “the multiplicity in a given intuition
is necessarily subject to the categories” (B148Y i Section 26, his conclusion is that “the
categories (...) are (...) valadpriori for all objects of experience” (B161).

However, interpreting the conclusions of SectioBs@d 26 as two proofs of the same proposal
would lead to a conflict with Section 21, in whiklant affirms that these two arguments, rather
than two separate proofs, jointly constitute theoprof the deduction: “In the proposal above
begins the deduction of the pure concepts (...)what follows (§ 26)... the intention of the
deduction will be completely reached” (B144/45)ct8ms 20 and 26, therefore, offer two
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arguments with significantly different results thaigether lead to a unified proof of the
transcendental deduction, which will be called bg author a “proof in two steps”. Henrich
then examines two proposals based on the theorthef double-prodf according to
Adickes“/Patort and according to Erdmatifde Vleeschauwer.

Adickes and Paton mention the distinction estabtishy Kant in the first edition of Critique
between “subjective deduction” and “objective dedur. In the Preface of this edition, Kant
distinguishes two aspects of transcendental demtucthe objective aspect, which makes the
validity of the categories intelligible — the derstnationthat the categories have validity; and
the subjective aspect, which investigates theicglship of the categories with the faculties of
knowledge — the demonstration lodw the categories acquire validity. For Adickes amdoR,
Section 20 proves the objective validity and Secté demonstrates the subjective conditions
of application. According to Henrich, however, tfistinction introduced in the first edition of
Critique does not apply to the second version efdeduction: in Section 21 of the latter, Kant
states that the demonstration of the objectiveditgliof the categories will be completed in
Section 26.

Erdmann and De Vleeschauwer consider two typesedafotistration established in the first
version of the deduction: one that begins “from tiby@’, that is, from self-consciousness, and
one that begins “from the bottom”, that is, fronmable representations. The authors apply this
distinction to the argument in the second editi®action 20 would correspond to the “from-the-
top” deduction and Section 26 to the “from-the-bott deduction. Such a proposal, observes
Henrich, agrees with Section 26, but not with Sec®0, becausboth arguments begin with
the intuition of showing that the deduction candree a unitary representation only when
intellectual functions are applied to it.

Henrich proposes another solution, beginning whi proposals of Sections 20, 21 and 26. In
Section 20, Kant affirms that intuitions are sulbedtto the categoridasofar as they possess
unity (B143). Kant indicates this restriction (&ldy to possess unity) with the capital letter of
the indefinite article in the expression “in Anuition” (in Einer Anschauur)g This was not
understood by Norman Kemp Smith (p. 160 of hisdi@ion), for whom this expression means
that only an intuition is submitted to the categsriHowever, since the indefinite article in
German — “ein” — and the word “unity” Einheit— have the same root, with the capital letter,
Kant may express not the distinction of any arbjtiatuition opposed to others (singularity),
but its internalunit. Thus, concludes Henrich, the result of Sections20alid for intuitions
insofar as they contain unity. The unity of intoitican be conceived only in accordance with
the categorie.

Section 21 announces that the restriction in Se@® will be eliminated in Section 26, which

shows that the categories are valid “for all thgeots of our senses” (B161). According to
Henrich, the function of this step is intrinsicaltpnnected with the dualism of understanding
and sensibility. In fact, Henrich says,

“everything of which we can become conscious besoateessible for some by ways that do
not depend immediately on this consciousness. Aliogrto Kant, this is the reason why the
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consciousness must be understood as an activitghvidhalwaysbecomingconscious, and that
which we call “I" because of its internal necessamty. But this always presupposes that, first
of all, something is present that must become goanscThus, our consciousness can be found
only together with a ‘passive’, receptive facultyhich is distinct and, in certain aspects,
opposed to the spontaneity of consciousn&’ss.”

This reference to representations given in seitgilkals a faculty irreducibly different from
understanding is the root of the problem in theosdcstep of the deduction. The first step
showed that all intuitions unified in consciousnass submitted to the categories as principles
of their unity. However, this does not answer thesiion as to whether all representations
given in the sensibility can be unified. Accorditogthe first step, the possibility of unifying is
limited to a part of the given intuitions. The sedostep, argues Henrich, has the task of
excluding the possibility of such disproportionweén consciousness and sensibility; thus, it
has the task of showing that not only the intutgidhat possess unity, but all intuitions are
submitted to the categories.

According to Henrich, the fact that the second stapdeal essentially with a problem related to
the difference between understanding and sengikiiplains why Kant appeals to the results of
the Transcendental Aesthetic, emphasising the matiat time and space are pure intuitions,
constituting, at the same time, the formal condgiof all empirical intuitions (see B 160). Kant
uses this concept in the second step of the dexdutdistress that time and space are intuitions
that possess unity; consequently, their unit mestdnceived in accordance with the result of
the first step of the deduction, that is, as ayuttat is in accordance with the categories. Thus,
time and space, in which all the sensible intuticere given, are unities structured in
accordance with the categories. The condition faemsible data as such, in virtue of the unity
of time and space, is to be in accordance withuttity required by understanding (see ibid.).

Henrich emphasises that the argument of the dexfuetisentially refers to understanding and
sensibility as irreducible and cooperative facslti€his shows that the second deduction agrees
completely not only with the structure of the fi&titique, but also with the Kantian conception
of system® Kant bases the transcendental philosophy on tiginm principle of the unity of
self-consciousness as “the highest point” (B 1®4i; in a very peculiar way of arguing (“a
Kantian way”, says Henrich), he combines, at theeséime, principles of irreducibly different
faculties. There must be a unifying principle adoog to which understanding operates, but
such a principle should not exclude other sourcdeknowledge; the essential difference
between the two roots of our knowledge must beidensd and it must become possible to
establish their unity. This conception is differémm empiricism — which does not have any
priori principle of unity — as well as from speculatiéealism — which does not have an
essential unity of originalldistinct elements. Kant’s transcendental deduction — biyt iorthe
second version, as Henrich emphasises — has sumicaption.

. Identity and objectivity

1) The analysis of objectivity

After having analysed the structure of deductiaridentitat und Objektivité(1976)*" Henrich
analyses how the deduction of the categories istémaonnect the principle of the identity of
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self-consciousness with objectivityThis requires the analysis of certain characiesisif “I
think” that are not addressed in the discussiothengeneral notion of reflection: its Cartesian
status and its relation with the judgment form. kitgn focuses on a characteristic thesis in
Kant’s theory of knowledge: we only know objectsesfperience if we use concepts guided by
principles that are not derived from experiencet fmunded in the constitution of self-
consciousness, denominated the “transcendentgl aingpperception”.

Two objections have been raised against this Kam@m. The first denies that our knowledge
of experience objects has non-empirical presupipaosit The second objection contests that
aprioristic presuppositions of our knowledge, oradmitted, may be explained by self-
consciousness. However, one can find argumentsistgiese two objections in the Kantian
doctrine of objectivity, as well as in his doctrilné the self-consciousness as an identity
principle.

Henrich’'s argumentation begins with the Kantian uing regarding the conditions of
objectivity. According to Henrich, this already ke sufficient results to refute the empiricist
theory of knowledge. Moreover, the Kantian arguntaat begins with self-consciousness must
appeal to the analysis of the concept of objegtivitowever, the discussion on Kantian analysis
of objectivity shows also that this is insufficiefdr the intentions of the deduction of the
categories; and that Kant needs to appeal to saaiousness as the highest principle of his
argument.

In accordance with the dominant epistemology of timse, Kant's inquiry regarding the
conditions of objectivity presupposes that the dakita of all our knowledge on reality are
“sensations” — presentations of simple qualitiesidiffuse coordination in space. However,
even if knowledge of objects is possible only vétith data, an elementary analysis of an object
concept reveals that the reference to objects wegoh different dimension. The concept of
object includes the condition of constancy that $kasations do not have; in particular, an
object can continue to be the same, whereas tletdat present it are modified. Moreover,
reference to objects requires more than just thes@ousness of presentations: it aims at
objectivity, distinguishing true representationsnfr “mere” representations. However, to make
this distinction, the subject only can use simméadhat, in and of themselves, do not present
objects. In consequence, the relationships betireese data — their coherence or unity — must
be the constituent aspect for a representatiom obgect, in contrast to a “mere” representation.
As sensible data by themselves cannot yield theaionsness of their unity, this aspect must
appear in the activity of the knowing subject. Ganpgently, Kant's notion that the “synthesis”
exercised by the subject constitutes the referemobjects results from an analysis of the object
concept.

However, this result is still compatible with thdeal that a synthesis depends on empirically
observed regularities and, consequently, followstingent rules. The notion — essential for
Kant’'s position — that the synthesis referring tijeats demanda priori rules is justified by
another aspect of objectivity: the reference toeolyj is exercised essentially judgments
Thus, it can be expected that a consideration efstructural conditions of the judgment will
show that objectivity requires certainpriori rules, to which the data are submitted. Therefore,
reference to the judgment form is a central elenmeri{antian analysis of objectivity. Here,
Kant’s claim is that a categorical judgment invahessentially the linking of a subject concept
with a predicate concept. This seems to imply ¢hatdgment involves the “synthesis” of two
aspects or properties of the object according toaapriori rule that corresponds to the
relationship between the concepts in the judgemnéoivever, as Henrich argues, the form of
the judgment does not lead directly to the Kantianception of synthesis. The reason for this is

8 The central argument of this essay is also fortadldn Ibid,. “Die Identitat des Subjekts in der
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that a categorical judgment can involve a demotigéraielating to a simple quality, a “quale”
(for example: “This is green”). In this case, thexeo descriptive content that corresponds to
the subject term; consequently, the judgment doesnrolve a synthesis of aspects or distinct
properties of the object. All the content of thewiedge is in the predicate. For allowing such
judgments, the form of the categorical judgmentlitsloes not imply the necessity of the
synthesis.

According to Henrich, however, it must also be stidt judgments with demonstrative
reference to qualia are very particular cases oiguie form of the categorical judgméntn

the normal use of this form, the predicate doesatsiorb all the object conception that the
subject possesses. Rather, there is an object miimceifferent from the predicate concept and
this is expressed by the subject term of the juddgmiEherefore, in the normal use of the form
of the categorical judgment, the negation of aigegtbn does not deny our entire conception of
the object. Moreover, a categorical judgment tylbiaanplies that a conjunction of judgments
on the same object is possible, involving differ@nédicates of which the judgment is a
member. The normal use of the form of the subjeethpate judgment is tied to logical
operations in such a way that it only can fulfl ftinction if the characterisation of the object is
different from the predicate. Thus, it is not therenform of the categorical judgment, but the
use of this form that implies the complexity of thieject and, with this, the necessity of the
“synthesis” for the reference to the objects. Mesrpthis result involves a specific rule of the
synthesis as aa priori condition of any objective knowledge: Objects mibstconceived as
possessing a plurality of properties and as a wfitjiverse predicates. According to Henrich,
this point is more clearly expressed in a reflecty Kant written probably in 1797 (N. 6.350).
In this reflection, Kant explicitly connects hiethry of the synthesis with the analysis of the use
of the form of the categorical judgméfit.

The reconstruction of the Kantian analysis of olygy has an important result for the
transcendental deduction of the categories. It shityat objectivity, because it uses the form of
the categorical judgment, requires a synthesisath ¢h accordance with a rule, which is a
necessary condition of our use of this form. Howetlds also shows the limits of the analysis
of objectivity as a strategy for the deduction lo¢ tcategories: objectivity analysis alone can
establish that our knowledge demands a synthesisdardance witla priori rules. However,
this result does not clarify to what extend empirknowledge is possible. Thus, the analysis of
objectivity does not exclude the possibility thaference to objects is limited to certain
occasions, that is, the possibility of a disintégglaconsciousness that cannot incorporate all its
experiences into the knowledge of an objective skddowever, it is essential for Kant to show
that the use of the categories is necessary faroalcious experiences, which, consequently,
are necessarily part of the knowledge of an ohjeatiorld. To show this, Henrich argues, Kant
needs to found the deduction of the categoriesonothe analysis of objectivity, but on the
consideration of self-consciousness and its identit

2) The identity of self-consciousness

An aspect of self-consciousness is that gimsple When | think of myself as a thinking subject
of my thought, “I" in these thoughts only meanstthahinker is related in the same and only
way to all his or her thoughts. Thus, the consaieas of “I” itself does not yet involve the
diverse properties of myself as a person. It imfde” in the sense that it does not show any
complexity or internal plurality. At the same timibe conscious subject is related to the diverse
contents of his or her thought. Thus, a charatieid subjectivity is: to be simple and, at the
same time, refer to a multiplicity. The consequerscéhat our self-consciousness must be a
unity principle (‘Einheitsprinzig): All the thoughts of which a thinker is conscsas “his or
her” thoughts belong uniquely to him or her asnapéé subject.

9 bid, p. 34 ff.
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According to Henrich, however, the unity of theughts, as a consequence of simplicity, does
not yet demonstrate a thesis which is essentidigdranscendental deduction of the categories:
The unity of the subject’s conscious contents nesin accordance with rules that the subject
knows a priori. The unit given with simplicity means, first ofl,athat the contents have
something in common, namely, they belong to theesaimple subject. This fact does not yet
include relationships between these contents esall by synthesis. Thus, an argument that
presupposes the simplicity of the subject shoutthsthat, in order to possess the unity implied
by the simplicity of “I”, the contents must be uad by means of a synthetic activity
functioning according to rules. For Henrich, suaheagument is possible, but would only show
that it must be a synthesis according to rules hichvthe contents must be submitted before
being conscious. This would be a condition of acumstiousness of the contents. We could not
affirm that the rules of such a pre-conscious sysiimust be known by the subject or even be
known a priori. They would only be postulated from the philosaphistandpoint. However,
Kant wants to show that self-consciousness invobrea priori knowledge of the synthesis
rules. Therefore, Henrich argues, is necessaryate lthe argument of the deduction of the
categories not on the simplicity of self-consciass) but rather on another aspect, which Kant,
in his criticism of the paralogisms of rational pkglogy, explicitly distinguishes from

simplicity: theidentity of “I think”. %

In the paragraphs that Henrich considers key tartepretation of transcendental deduction,
Kant affirms that the subject “could not thiakpriori about his or her own identity among the
diversity of the representations” if he or she dat have “in front of his or her eyes” tlze
priori rule according to which he or she unifies alldriier representations (A 108). According
to Henrich, it is the “numerical identity” of setbnsciousness that Kant considers here —
making it possible to establish what cannot be destnated from its simplicity. However, in
order to understand Henrich’s argument, it is neggsto investigate variants of definitions of
the numerical identity of self-consciousness. IsWwaibniz who introduced the “strict” concept
of numerical identity. According to this concepbjects are numerically identical if they
possess exactly the same properties. This congeptdes the possibility of alteration, that is,
that an object can pass from one state to anathghich it possesses different properties while
remaining a numerically identical object. The Lé#sin conception of substance as monad, in
which all its properties are given since the begignis a consequence of this concept. Crusius
criticised this concept of numerical identity, atijag that a singular thing can remain the same
throughout the change of its states insofar asaitsstituent properties remain unchanged. This
is “the moderate” concept of numerical identity.cAoding to this concept, the identity of an
object remains in the course of different stateshich it shows different properties.

According to Henrich, it is the moderate concephoimerical identity that Kant introduces in
the deduction of the categories. Kant rejects thet £oncept of numerical identity on which
the metaphysics of Leibiniz is founded. Moreoveayss Henrich, there are arguments
specifically related to self-consciousness thabfethe moderate concept of identity. Since the
reflection, through which the consciousness ofhihk” is added to a representation, must be
conceived as an action of the subject that modifies representational state, there is a
difference between a state in which the subjecteiperepresents something and the state in
which the subject refers to a representation asgbiis or hers”. However, the alteration of his
or her state by the reflection must be considerazhangein the subject that numerically
remainsézidentical and, thus, must be conceivedcoor@ance with the moderate concept of
identity.

Beyond being founded on the concept of the modédatgity of the subject, the transcendental
deduction of the categories presupposes, accortiingdenrich, a certain notion of the
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epistemological status of the consciousness ofidkistity. In the above-mentioned passage in
A 108 — the key passage for Henrich — Kant emphadisat the subject thinks of his or her
identity “a priori”. This Cartesian certainty oflteonsciousness is an independent premise of
the notion that the identity of the subject mustcbaceived as moderate numerical identity.
According to Henrich, tha priori status is equally constitutive for the systemgtiestion of

the deduction of the categories, namely: how mgsible for a subject to l@epriori conscious

of his or her numerical identity in all his or hhepresentational states? The understanding of the
argument of the deduction of the categories reguire reconstruction of the best reply that can
be given to this question within the Kantian théioed framework.

3) The relationship between identity and objectivit

It is necessary to conceive that the deductionhef dategories is founded on the moderate
identity of self-consciousness as well as the ajpyicof its certainty as two independent
premises. The subject has self-consciousness aitte§lan certainty and this certainty contains
the consciousness of its numerical identity. Thavgrything that is implied in the thought of
numerical identity and constitutes its meaning nigsinvolved in the priori knowledge that

the subject has of himself. However, identity iraplia sequence of states in the same subject.
Therefore, according to the moderate concept ofanioal identity, it is only in the transition
from one state to another that the subject canhkesame. Thus, the subject must have
knowledge, prior to all experience, of what it meam pass from one state of representation to
another.

According to the Henrich’s reconstruction, it istléis moment that Kant introduces the concept
of a rule? Thea priori knowledge of one’s own identity must include soroeception of the
way through which one passes from one state tohanotWithout this, thea priori
consciousness that the identity undergoes altesati@muld have no content. The consciousness
of the identity includesa priori knowledge of certain modes of transition. Howewis
knowledge must be considered in accordance with prori knowledge of rules under which
the transitions are accomplished. A rule is the Wwgywhich actions are exercised. With this
step, an intrinsic connection between self-consriess andh priori knowledge of rules is
established, and precisely this connection is basithe formulation of the thesis that self-
consciousness makes the reference to objects aegess

The connection between the result established hadahalysis of the objectivity becomes
evident if we recognise that priori rules for the transition from one state to anoter, in
relation to the conscious contents in these stat@siori rules of thesynthesisf these states,
for synthesis in accordance wishpriori rules was shown to be necessary for the reference
objects in the Kantian analysis of objectivity. Bheoncludes Henrich, the Kantian argument
that investigates the conditions of the consciossrikat the subject haspriori to his or her
numerical identity can actually establish that teéerence to objects is necessary for self-
consciousness. This argument depends essentiallth@nmoderate concept of numerical
identity and on the presupposition of the apriodfythe consciousness that the subject has of
his or her identity.

As Henrich observes, Kant does not clearly dististydetween simplicity and identity in the
deduction of the categories. There is, in Kantpa-reflected association of the two arguments.
According to Henrich, this association has a rea3dwe deduction of the categories can be
conceived as a combination of these two argumérds:it begins with the analysis of the unity
implied by the simplicity; second, when it adds ithentity as condition, it shows that this unity
must be conceived with regard to the conscioussitians in the identity (the subject possesses
a priori consciousness of this identity). The second stegpens the conception of unity
introduced by the conception of simplicity in sugtway that rules of the synthesis knoan
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priori reveal themselves to be involved in the unity bé tcontents implied by self-
consciousness.

lll. The juridical aspect of deduction: Legitimation through a “Fact”
1) The juridical background of the Kantian conceptof “deduction”

The analysis of the deduction argument and, inqudatr, of the relation between the principle
of the identity of self-consciousness and objecteference, are Henrich's starting points for
investigating a fundamental question: the relatigmdbetween legitimation and fact. Henrich
elucidates this relationship in his article “Kantistion of Deduction” (1988, investigating
Kant's methodology. Here, he observes that, agréimscendental deduction in the fi&itique

IS not the only one, its interpretation has to bmgatible with the transcendental deduction of
freedom in the second Critique, which is based offaat of reason”. Consequently, an
interpretation of the transcendental deductiorheffirst Critique can only be successful if it is
able to show that — and how — a transcendental aieducan refer to a fact (even if we
intuitively contrast the concepts of validation dadt).

Therefore Henrich’s reconstruction of the methodglof transcendental deduction begins with
the term “deduction®® We generally understand “deduction” as a logiaaicpdure through
which a proposition — the “conclusion” — is derivédm other propositions (“premises”).
However, Henrich observes, this is not the only afsthe term and not even the most common
in 18th century academic language. Kant uses theitea sense explained in the first phrase of
the chapter “The principles of any transcendentdudtion” in the firstCritique: “Jurists,
speaking about rights and usurpations, distinginsh trial the question of righiqqid juris)
from the question of fact (quid facti); and thek &sr a proof of both. The proof of the first,
which has to establish the right, or a legal demanevhat they call deduction” (A 84/B116).
To think that Kant uses deduction in a logical seasd to forget the juridical meaning of the
term leads to inadequate interpretations.

But why, first of all, did Kant adopt the term detion in the juridical context, transferring it to
his philosophical context? To answer this questitenirich analyses the argumentative form of
a juridical deduction, which begins with the badigision of rights into innate and acquiréd.
Innate rights are inseparable from the human basguch. However, acquired rights have a
specific origin in a fact. For instance, | haveitke tof nobility if | am the legitimate son of a
certain couple; | have an academic title if | passertain exams; and | posses something if |
acquired it in a legal way. To decide whether aguaed right really exists or is only apparent,
it is necessary to explain its origin, which isa&tf (for instance, the fact that something was
acquired by buying it). It is to this factual omngihat a deduction refers. Henrich’s fundamental
claim is that there is a very close analogy betweenjuridical argumentation and the
fundamental arguments of critical philosophy, whidbo refer to a legitimating fact. Thus, by
referring to juridical deduction in the fir€ritique, Kant says something very important about
the structure of his argument. Questions of thenftidow is ... possible?” are questions about

 |bid, p. 94 ff. The argument sketched above damsyst establish specific rules in accordance with
which the synthesis must be exercised. Regardiisgphint, Henrich observes in 1976 that deduction
alone yields conditions for a system of rules withepecifying what these rules would be; the system
would demand reference to judgment forms as anpimgent premise (see p. 105). In 1988, however,
Henrich expounds the three rules that corresponbetaelation categories as implications of a systé

a priori transition rules, thereby adding (1976) a jusdificn of specific rules that does not need a
reference to the judgment forms (see 1988, pp.&5-6

% |bid, op. Cit., 1989.

% |bid., p. 30 ff..

" Ibid., p. 34 ff..



the origin of the use of certain pure conceptsrafanstanding, an origin which must be a fact
possessing validatory foré®.

One might ask, however, whether this suggestios doé€ mix up the question of right with the
guestion about what the facts are. The answeraiskibth questions aim at understanding the
origin of claims, but that they do this in diffeteways. For instance, in the case of a
inheritance, the question of right is related thuadamental fact: the origin of the possession
must be a declaration of last will which is autlem@nd valid. The question of fact, however,
requires knowledge on how the testament was finsteived, written and preserved — that is, it
refers to circumstantial facts. Even if we canmmonstruct the entire history of the testament —
the question of fact -, the question of right costitl be definitively answered. Henrich claims
that this also applies to the transcendental demucof the categories. Transcendental
deductions essentially refer to the origin of onowledge. Thus, the awareness we have of our
identity as thinking subjects and of the unity phse and time are the facts with which the
transcendental deduction of the categories bedins not necessary to gain a complete
understanding of the origin and the constitutiothefse facts, but only of those aspects that are
relevant and sufficient to justify our claims todkwiledge.

2) The methodology of the Deduction

The aim of the deduction is to justify the use lod tategories through an investigation of the
origin of their use. However, this result does yet yield an understanding of the particular
method of the deduction. How is the reference igimmal “facts” involved in this argumertft?

To answer this question, Henrich discusses thendigin between reflectionrgflexio and
investigation éxaminatig, which Kant introduced in his lectures. This idistion is based on
following aspects: (a) our cognitive capacities stiinte a web and cannot be reduced to a
single fundamental type of operation; (b) eachheke capacities operates spontaneously within
its proper domain; (c) in order to acquire knowlkedgach operation must remain within the
limits of its domain. Reflection is our mind’s inigit knowledge of its operations and the
principles of these operations. It accompaniesepistemic activities; thus, it is in virtue of
reflection that the mind knows what kind of opewatit is exercising (for instance, that it is
analysing and not synthesising; calculating, andaoonting). This knowledge is intrinsically
involved in the exercise of the activity itself. Wever, it is not an exhaustive knowledge of the
epistemic processes and operations, but only areaess of the general principles upon which
the activity being exercised is based.

In contrast to reflection, investigation is a delifte activity of the mind, which makes from its

operations an object of explicit considerati@nitique (and its deductions) is an investigation

about claims of knowledge. It identifies the prples that orientate a discourse and their
connection to fundamental facts and operations.rielenclaims that understanding the

relationship between investigation and reflectiendecisive to the comprehension of the
methodology of transcendental deduction: Investigais based on reflection, on the implicit

knowledge of its operations and its principlesha human mind. It makes of this knowledge an
explicit, albeit still partial, knowledge of thegeinciples and the validating relations among
them.

There are two important corollaries of this res(dfy Every deduction, as investigation, must
proceed by arguments that refer to what the rédlecteveals. It is a clarification of the

awareness that one particular operation dependsather, which is more fundamental. Thus, it
shows that analysis is always, on a more fundarhkeviel, accompanied by synthetic activities,
the principles of which do not originate from expece. (b) The second corollary is that Kant

% The questions from which rises the transferendd@®toncept of a “fact” to the transcendental erint
will be discussed in Section IV of this paper.
2 Ibid., p. 40 f..



did not make his philosophical methodology explig¢the central question is: How can implicit

knowledge be transformed into explicit knowledge&anK introduced the concept of

“preliminary judgements”, which result from the ¢emcy of reflection to conceptualise our

operations and faculties. Investigation begins witbh judgements — even if they turn out to be
unacceptable. However, in his lectures on logicntksays that we have only a rudimentary
comprehension of this mechanism.

Henrich’s final observation on Kantian methodolagyeals an important application of his
doctrine on the distinction between reflection @hilosophical investigation. A key concept of
deduction in the firsCritique is the unity of apperception, expressed by “I khirfl think”,
Henrich comments, is the self-consciousness thatacaompany any reflection, regardless of
the kind of epistemic activity to which it refefBhis suggests that the principle from which the
most fundamental transcendental deduction starts possess the very same generality and
unrestricted domain that characterises the prooéseeflection, on which the method of
justification — philosophical investigation — isntmuously based. Thus, there is an intrinsic
relation between the key concept of the transcaatdeeduction in the firsCritique and the
methodological principle of all deductions — betweeflection and investigation.

IV. The concept of ‘fact’ in the transcendental cotext: Implications and problems

Henrich’'s merit is to have reconstructed the Kamtergument, while, at the same time,
elucidating its methodological background. Accogdia his account, the core of the project of a
transcendental deduction is the conception of fpies known through reflections on which our
discourse is based, possessing — in correspondertbe juridical conception — the status of
validating facts. However, this conception leadsauthe following question: In what sense can
the conception of “legitimating facts” be transéztrfrom its original juridical context to the
quite different context of transcendental legitiima® The concept of a ‘fact’ cannot be exactly
the same in these two contexts; all that can ke isahat they are analogous. In the juridical
context, ‘facts’ are events that are confirmed lmcuiments and testimony. However, the
principles of a transcendental deduction are gedlias ‘facts’ because they are constitutive of
our epistemic perspective without being demonstralslnecessary for any epistemic practice as
such. In the philosophical context, the factualirabf the principles means that they cannot be
derived from epistemic conditions, which are manedamental.

At this point, it becomes clear that Henrich’s restouction of the transcendental deduction
diverges fundamentally from that given by P.F. ®8@an, which combines elements of critical
and analytic philosoph¥. According to Strawson, the aim of transcendenaludtion is to
refute Hume’s sceptical empiricism. This projecyuiees that the argument is based on
premises that the sceptic would also accept. TherefStrawson suggests reconstructing the
transcendental deduction starting from a “minime¢inception of experience that does not
involve anything more than the condition that cqrseare applied to the contents of given
intuitions. The conditions explicitly introduced t§ant’s deduction argument — in particular,
the awareness ‘I think” — are, in Strawson’s retwms$ion, established as necessary
implications of the minimal conception of experiend@hus, they are not ultimate “facts”, but
analytic implications of the concept of experiemedhe minimal sense, also accepted by the
Humean sceptic. It is therefore not surprising Bawson denies the factual nature of these
principles in his comment on Henrich, claiming thaey can by inferred from more
fundamental conditions, which are implicit in thénimal concept of experiencé.

Strawson’s reconstruction is important becausehiws how the Kantian argument can be
conceived as a refutation +eduction ad absurdum of Humean empiricism. However, there

% See especially Strawson 1966, pp. 85 f.
31 See Strawson’s contribution in Forster 1989, fpf. 4



are immanent problems in his account. In partiguldras been shown that the passage from the
minimal conception of experience to “lI think” agandition of experience is not convincing.
Thus, in his detailed study on the structure ofkhatian argument, R. Howell denies that self-
consciousness can be established as an analyticcatign of the minimal conception of
experience, that is, as necessary for any condegpttaeness of sensible data. Even if the step
from the identity of “I think” to the necessary uskthe categories were valid, according to
Howell, the argument would not refute the Humeaapsic, who insists on the image of
experience as a sequence of data without any refer® objects and the identity of “I think”,
placing these within the realm of philosophicalsions®?

The result that the explicit principles of transtental deduction cannot be derived from a
minimal conception of experience — as required togv&on’s reconstruction — can be seen as a
confirmation of its “factual” status. However, thissult also creates a problem concerning the
Kantian critique of Hume. In Hume’s conception gperience, the principles of transcendental
deduction — in particular, the identity of “I thihk- are not included; therefore, it seems
necessary to derive them from a concept of expegi¢nat is also accepted by the sceptic and,
thus, to give aeduction ad absurdurof his position. Henrich excludes this strategytéad, in

his reconstruction, the deduction argument seemsdely appeal to an awareness of the
respective principles as fundamental conditionsoof knowledge, even though these are
ignored by the Humean sceptic. This is, for Henrtble function of reflection and its evidence.
Thus, since its very beginning, Kant's argumentsppposes a standpoint different from the
Humean conception of experience — it presupposesticeptance of conditions that are not
accepted by the Humean sceptic and cannot be ddrime a more fundamental conception of
experience.

In comparison to the project of deduction in italgitic reconstruction, this means a weakening
of its argumentative function. Instead of refutthg Humean position from its own premises,
Henrich’s deduction argument presupposes an opgasgective, which cannot be established
by arguments and is based on the evidence ofectigfh that is pre-philosophical and inherent
to our common discourse. Consequently, the functibthe deduction argument can only
consist of establishing objectivity, as foundedaopriori principles, as a necessary moment of
this perspective. Transcendental deduction onlyeaksy the implications of the internal
perspective to which it appeals.

With this implication of Henrich’'s interpretatiorthe profile of its philosophical project
becomes clearer. However, it is also necessarkigtmioment to point out the limits of the
analogy between “facts” in the juridical sense anthe sense of transcendental deduction. The
jurist has to objectively demonstrate his claimsutlthe relevant facts (which is done by means
of documents and testimony). A transcendental damtydhowever, can only appeal to a certain
point of view — the non-Humean perspective of &eflon’ — to establish its legitimating facts.
Thus, it is no surprise that the conception of age “point of view”, which is fundamental to
transcendental philosophy, became central in thdhaedelogical discussion after the
publication ofCritique of Pure Reasonn this discussion, the characterisation of thieqgiples

of transcendental philosophy as “facts” soon seemesstionablé® Henrich’s interpretation
has, without doubt, brought to the centre of theculsion an aspect that is decisive to
understanding the Kantian argument; however, tfferdnce between the juridical context, the
starting-point from which Kant introduced his nati@f deduction, and the philosophical
context has to be considered in more detail inraimgain a sufficiently clear comprehension of

% See Howell 1992.

% See the third volume of J.S. BecEdauternder Auszug aus den critischen Schrifteqtderrn Prof
Kant, which discusses the “point of view” presupposettanscendental philosophy (Beck 1796). A
conception of the appeal to the point of view of epistemic activity, originally introduced by Beakas
adopted by Fichte in his second exposition of ttiecfples of his system, the so-called
“Wissenschaftslehreova methodb(Fichte 1982).



the sense in which the concept of a “fact” can idhie the status of the principles of
transcendental deduction.
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